STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of
Sweet 3, Inc.
AFFIDAVIT OF MAILING
for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Sales & Use Tax
under Article 28 & 29 of the Tax Law
for the Period 12/1/72-11/30/75.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
5th day of September, 1980, he served the within notice of Decision by mail upon
Sweet 3, Inc., the petitioner in the within proceeding, by enclosing a true copy
thereof in a securely sealed postpaid wrapper addressed as follows:

Sweet 3, Inc.
206B 116th st.
Rockaway, NY 11693
and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner herein
and that the address set forth on said wrapper is the last known address of the

petitioner.

Sworn to before me this
5th day of September, 1980. . 7 )
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of
Sweet 3, Inc.
AFFIDAVIT OF MAILING
for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Sales & Use Tax
under Article 28 & 29 of the Tax Law
for the Period 12/1/72-11/30/75.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
5th day of September, 1980, he served the within notice of Decision by mail upon
M. J. Schutz the representative of the petitioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as
follows:

Mr. M. J. Schutz
c/o0 B. Fuchs, CPA
1007 Broadway
Woodmere, NY

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of
the petitioner herein and that the address s forth on said wrapper is the last

known address of the representative of the petiftioner.

Sworn to before me this

5th day of September, 1980.




STATE OF NEW YORK
STATE TAX COMMISSION
ALBANY, NEW YORK 12227

September 5, 1980

Sweet 3, Inc.
206B 116th St.
Rockaway, NY 11693

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 & 1243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227

Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Petitioner's Representative
M. J. Schutz
c/o B. Fuchs, CPA
1007 Broadway
Woodmere, NY
Taxing Bureau's Representative



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

Toee

SWEET 3, INC.

e

| DECISTON

farRevisiouofaDatemimtimorforRe—
fund of Sales and Use Taxes under Articles
28 and 29 of the Tax Law for the Period : T
December 1, 1972 through November 30, 1975. : _ .

.0

L]

~ Petitioner, Sweet 3, Inc., 206B 116 Street, Rockaway, New York
11693, £1led a petition for reviaion of a determination or for refud of -
sales and use taxes under Articles 28 and 29 of the Tex Law for the pqriod
Decenber 1, 1972 through November 30, 1975 (File No. 17770). L ot
Asmallclaimstnaringmsheldbefcremﬂyu. Qark, Kearing

Officer, at the offices of the State Tax Commission, Two warld Trade
Center, New York, New York, on October 31, 1979, at 1:;15 P.M. and contimued
on November 27, 1979 at 9:15 A.M. Petitioner appeared by David Alster,

, Bernard Fuchs, CPA, a:ﬁM. J. Schutz, Esq. Mmﬂitmvmimappeared
by Ralph J. Vecchio, Esq. (Samuel J. Freund, Esq., of counsel).

 Whether the audit performed by the Audit Division properly reflects
petitioner’s sales tax Liability.

FINDINGE QF FACT

1. On December 13, 1976, the Audit Division issued a Notice of
'Detemmmtionmﬂmmfxpaymntofsnesammemne#nnagumt
Sweet 3, Inc. fortheperiodneomberl, 1972 through November 30, 19751n
the amount of $14,025.98 tax plus penalties and interest.
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2. Applicant executed a consent to extend the period within which - K
to issue an assessment for the audit .pesriod to December 20, 1976. A |
3. On March 7, 1.977,'petiti'mm; filed a timely protest to the above
4. The Adit Division based its determination on a field andit of . o
petitioner's books and recards. Petitioner operated a candy shore”wmi a
soda fountain and also sold newspapers, magazines, pocketbodcs cigarettea
and other sundry items. Allmrcedoqantsofsa]mmcordswemmt L

T
e e S

available at the time of audit; therefare, the Audit Division was not able
todetezminatheexactannmtoftaxliabihtyfranthapeﬁtmners
recou:ds Purchasesforabestpeu:iodofmmhlﬁmalghmyn, l9'75ware
categcn.zed and taxable purchase percentages determined. The Andit Division
cmputedmrhxppercentagesfctthetmtab]eitanssoldbuedmacmfm
with petitioner. 'Ihetaxablep\mchasepercentages foreadxcategorym
appliedtopurcrasesforthemﬁitperiodaxﬂtheappropriatemhxps
appliedtlmeon An adjustment of one percent for spoilage and $9, 000.00
for employee consumption was made to food and ice cream purchases. Additional |
taxable saleswerecmwtedtobeﬂes 139.00, on which the tax of $14, 025‘98
was determined due. | _ 4 v ‘

5. Petitioner sold bulk ice cream in containers of half-pints,
Pints‘énd quarts. Approximately 75 percent of the ice cream sold was in
* packaging of this type. MNo allowance was made in the amdit results for
. these sales.

6. Mcigarettepurdmsesmarkedupinﬂxea\ﬂit\mi\ﬂedbod{
matches purchased. Basedonthevoluneofcigarettespmclnsedinthe o
audit period, aproportimnte reductionof cigarette purchases is $120.00.

basedonthecostofmatdnsat%OOpercase R




LuTs

S s

SESRAT & I

iy

et he

[N R
[N

% .
- -k
S

C et
el ok
o R

o

g

-

e




-3 -

7. Petitioner contended that employees consumed taxable items at :
the rate of $175.00 per week and that such items should not be included in o
the markup camputation. The anly type of food sold was ice crém, dmmts,
rolls and coffee. During the audit period, petitioner had eithm: 5o0r 6
employees. ” |

8. Petitioner contended that breakfast specials ware offered to
senior citizens at a reduced price and that taxable magazmes were sold at
a discount when they became outdated. Petitioner offered no evidence to
‘support its contentions or to show what effect these specials and discounts
had on the audit results. | o

9. Petitioner contended that at leastomhxrghryoccurredeach »
year in the audit period and merchandise was stolen. Petitioner pn:'esented oS
no documentary ewvidence of such losses. . o o

10. The audit results did not allow for pilferage. Iosses of inventery
were sustained through pilferage in the amount of Wmly 335.00 per- :
e ‘

CONCLUSIONS OF IAW

A. That the Audit Division failed to give proper consideration :to
petitioner's business operation in that ice cream sold in bulk amounted to -
75 percent of the ice cream sales and is exenpt under secticn 1115(a) (l)
of the Tax Law, cigarette purchases marked up :Ln the audit included $120.00‘

- of book matches, and pilferage sustained amounted to $5,460.00 in taxable
items for the audit period. That the purchases .are therefore -adjustad"fdr "
these items. o | o

B. That except as noted in Conclusion of Law "A" sbove, the audit
perfont\edbythemditbivisionmspmpermﬂinaocm‘damewithsecﬁm’ .
1138(a) ofthe'l‘a.xlawinthatreoordsmaintainedbypetitionerdzdmt .

showtheexactamo\mtofltsmxliability
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C. That the petition of Sweet 3, Inc. is gm"ma to the extent’ ..
indicated in Oonclusion "A® above; that the Audit Division is heveby
directed to modify accordingly the Notice of Determination and Demand for
‘Payment of Sales and Use Taxes Due issued December 13, 1576; and that,
except as so granted, the petition is in all other respects denied. |

| DA'IED: Albany, New York

SEP 051880







