
STATE OF NB[.I YORK
STATE TAX COMI"IISSION

In the Matter

Sweet  3 ,  Inc .

the Pet i t iono f

o f

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax Law

for  the  Per iod  L2 /7 /72-1113A/75.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

5th day of September, 1980, he served the within not ice of Decision by mai l  upon

Sweet 3, Inc.,  the pet i t ioner in the within proceeding, by enclosing a true copy

thereof in a securely sealed postpaid wrapper addressed as fol lows:

Sweet  3 ,  Inc .
2068 116th St.
Rockaway, NY 11693

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

5th day of September, 1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the
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State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

5th day of September, 1980, he served the within not ice of Decision by mai l  upon

M. J.  Schutz the representat ive of the pet i t ioner in the within proceedinS, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Ivlr .  M. J.  Schutz
c/o B. Fuchs, CPA
1007 Broadway
Woodmere, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address s orth on said wrapper is the last

known address of the representat ive of pe t i r-oner.

Sworn to before me this

5 th  day  o f  September ,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

September 5, 1980

Sweet 3,  Inc.
2068 116rh Sr.
Rockaway, NY 11693

Gentlemen:

Please take not ice of the Decision of the State Tax Corrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) f fgg & n4 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Comnission can only be instituted
under Article 78 of the Civil Practice laws and Rules, and must be commenced
in the Suprene Court of the State of New York, Albany County, within 4 nonths
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 457-624A

Very truly yours,

STATE TAX COMMISSION

cc: Petit ioner's Representati .ve
M. J. Schutz
c/o B.  Fuchs,  CPA
1007 Broadway
I,loodnere, NY
Taxing Bureau' s Representative



$XFIITE OF I.E{ YffiK

ssE In0( oclo{IssloN

In the ltattcrr of, Ur6 EeLititrr

of

gilEm 3, ItiE.

fc &qrisi@ of a Deternrtna.ttsr G fG E,.
frtrtdl of Sal,6 ard Usa nD€s urd.r lrttclee
28 ard 29 ot EF nor ldn for thp luloal
haq&c L, L972 thmgh lsv$q 30, 1925.

EISICN

Fetttlore, Su€et 31 IrE., 2068 LL6 Strest, Fgkany, l&rr yak

LI693' fll€d a trntlt.lwr fc nevlglqr of a dctmlnatlar c fc refurd of

sal.ea arrl uee tares urd€r Articles 28 ard 29 of the lE Is,far th pciodl

Oec@a L. Lg72 tt"-{4 }bvenes 30, 1975 (Fil,a !b. l?ZZ0) . 
'r '

A anall clalns tnarlrg ms tsLd befcore Jldy trl. Ctan'k, m"frg.  '  : : .
Offler' at tle offloes of, t}re gtate la:( Gmtaslsr, 1\o tGldl fadc 

-

cent€r, Neit Ytrk, llery rch, qr oct&er 31, 1979, at 1tI5 p.!L ailll ont-Lrsld

or lbrrcmbq 27, L979 at 9:15 A.M. Fetittoryr amaarea by Fnid Alstcri

cPA, Bemard F\rchs, cPA, anl !I. J. sdnrtz, Esg. rhe frdit oivisiar ap6nared

bry Rafph J. Veoctrlo, E6q. (Saruol J. f"eunt, Esg., of oficcU.

ISSTIE

l*lettnr tne ad"tt perfclnd ty the Adtt Dtvtelot poBerfy rcfi"ectt

petitLssrs galss tan liabd.t$r.

rnpnGs G'r4FE

1. ft Mer L3, LYl6, tlp Ardit Divieisr iesrd a lbEle of

Detewdna,tim ard Demanl fc falwrt of Satog ard Use ry nn ryalist

Shrcet, 3, IrE. fc tlre periocl Deoen&er L, !n2 Umlgn lbuemba 30, 19?5 tn

the srsrnt of $1{1025.98 t x plrrs penaltJ.e arrt inGest.
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2. Appllent arcecuted a €nsent to eoct€rd tte pclod wlthln lihtctt

to issg an aseeosrcnt f,c the "tt" perlod b Deoq[rs 20, Lg?6.

3. Ol !finch 7. Lg7?, p€titl.w fll.d a tJrely fot€t b ttn above

lflct.lce.

{. 8r€ Adtt Divistqr bas€d its detsmiratim qr a field ad,lt of

rs booka ard remds. Petitlss ryeratd a crrdy gUe,sltfr a

soda forrrtain ard also eold rmrpapers, mryazirue, puqrflnl1, ctgarerttqe.

ard ottrcr sunfry it€ne. AII nrne dmlrents of saJ.ea rcocda Eno tpt,

arrailabLe at tte tLre of auil{ tr ttsefce, the nud.tt Dlvlslcl na rpt, ahls

to deteonLne ths ertac€ annrt of to< llabllity fim ttE pcttJonata ',..:

reo&ds. hrcftaseE for a test gurod of tthrcfi I tta.rq$r llay 31, lf/5 mre ,

categmizd ard tamble p:cfrase penertagw deteqnlnd. t[tr eldlt Dtvful,at

oqrtd nnrlop ptrcentaqes fcr tln taxable ttems soU Uaa{ cr a oa{qreU*

rrdt}r petittcrer. Ihe taxabte prchase paoentagea fs adr categs/ tctre

appti.d tD prrcfraees fs $re ildrt perloct ard t}re aefrWtata rnulopa "

asFl,fed tlERFn. en adJwtusrE of oe peorsrt fc spoilaqe ard $91000.00

fc ryfope omsutet.ion r.ras rmde b food ard t€ cnaill trrcha56s. .effl.tl.qra1

taxaOt.e sal.es ree oryrted to ba $18811.39.00, on !{hlch thg ttr( of $141025.98 -
mg detemlned due.

5. Petltim sotd hilk ie cean ln qrtajrrers of half-pintc,

pints ann quarts. Atr4nmdmtely 25 percc of ths ice o:ea gold m.,tn

pEkaging of thts qpe. rb allcnrp tAB nad€ ln the adit realrltn f,c

thgse Eales.

5. llte clEarette trrrrdrercs rnErl<ed up ln th€ qrdtt, irrihrted boci<

matolree prrclrased. Basd on ttre rloltm of ciguettes prcfrasA ln tln

ad.lt period, a popctJ.mate rdrrtion of clgaretts Srrrclrasee lg $12(L00r:.

bas€d on the oat of rmtchaa at $6.00 pen oESGe
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7. FeUit'roner €rrterded that erployees cqrqned ta:€bf.e iHns at

the rate of $175.00 per heek arxl that s[rctr it€me shsrrd rnt be fuElud€dl in

the marlorp ocrgrrtatior. ltre crly tlpe of fooil eold ma ie seiln, dsrlts,

rorLs arrr offee, Drrhg the aulit period,, petitJorer had eiu€lr 5 c 6

enplolees

8. Fetitiorer orrtertled that healcfast spclals rere offereil b

senic cj-tizens at a rdtraed pnice ard that ta:rable nngazirEs rere sold at

a disqrnt vutur ttey be@re outdated. Fetitioren offerd rp enrldere b

stPPGt its oonterrtiqrs or to Blsr what effect, these ry*f"+ arrl r{{ sq3rts
. '

lrad on ths ar.dLt resrl-ts. :
g. Petitlorren oorrterded that at lea6t qp hrrgf^ary omrrrd ech

1rcar in the ad.it perlod arrl mrctrardLeo rmg atotsl. Pstitlm pecentCrl

no doolrentary errldene of srctr lcses.

10. IlE ardlt reqrlts dtd rprt, altotr fc pllEeragn. Icbaea of fnrm@g

wtre slrstairpd tfurorgh pllfoc4re ln ttp alnrlrt of approrinately $35.00 p€r-

rrcek.

@rcr,us:roils ffi r}!f

A. 5*tat ttte Ardlt Dlvisiqr failed to give proper onsideratisr b

petitjsrenrg trrsbess operatior tn that le crcean sold in hrlk agrnted to

75 peroent of the ie sean gales ard ie ex€rryt urder s€ction tlfs(a) (1)

of tfie lbx law, cigarette [rD.ctras€s nra*ed rrFl h ttp arrlit trpldcd 9120,0O'

of book natctres' arrl piLferage s,rstairpd alnntd to $51460.00 in taraUfc

items fc tte atrdit 5:eriod. Ttxat tle Frrichases are ttretefce adJustd fc

these itsrg.

B. that exoept as rnted ln &trlusicr of r.ar 'A" abov€, the rualt

perf.ompa by ttte Arllt DivigLm ms trnoper arrl in amodare rrlttr sec+ldr

tB8(a) of the IInr( Iar^r tn tttat reocrils mainai-ned ty petltloren .{id rnt,

sfpr,r ttp e:cact anurnt of ite tar( ll,abilfry.



' ..,,-..:-., ' '.

.  l : 1 , - - -  , J . , -



- 4 -

C. Itrat th6 petftbn oJ S€et 3f Inc. le grantA to $16 E rt€nt

irdtcated in 6nc]uslqr "An abousl that t}re Aldtt Dtvtelon ie tre$r

dlrec{d to dify aooordi.rqly the lbtte of, btemtnatl.sr arrl Demard fc

Palrmnt of Saleg ard tls6 far€s Ure tgand DeogrDen L3, LTl6t dd t}at,

DAffiDc Albarryr, lhr Yck

sEP 0 5 1980
gnnf,E rAt(
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